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The Case for an Arctic Region Council and a Treaty Proposal* D o n a t P h a r a n d 
In t r o d u c t i o n
Cooperation through an Arctic basin system was first suggested by Professor Maxwell Cohen in 1971. The idea has now been developed to the point where it is time to make concrete treaty proposals for the creation of such a system. This article will endeavour to show that an Arctic Council is needed and should be established by way of a treaty. The first part will examine the main areas of cooperation which an Arctic Region Council would engage in and the second will present a Draft Treaty proposal for the creation of a Council.
I . T h e A r e a s o f C o o p e r a t i o n t h r o u g h a n A r c t i c R e g i o n C o u n c i l
This part will begin by addressing the question of Arctic cooperation in general and Canada's role in promoting such cooperation. It will then examine six specific areas of needed cooperation : the environment, scientific research, living resources, economic development, the health and well-being of the Arctic inhabitants, and peaceful uses of the Arctic.
A. ARCTIC COOPERATION IN GENERAL AND THE ROLE OF CANADA
Cooperation to save our planet Earth is particularly vital at the regional level where the same ecosystems must be shared. This is especially true of the Arctic, a region of low biological productivity and high vulnerability to pollution and human disturbance. With the second largest Arctic territory and situated between Russia and the United States, Canada is well placed to play a leading role in the promotion of cooperation among all Arctic States. Such a role was recently envisaged by two American commentators who observed that not only would this role fit nicely with the image that many Canadians hold regarding the place of Canada in international society and that has energized Canadian efforts in the fields of arms control and peacekeeping, it would also help to assuage Canadian fears about being sandwiched between the great powers in the Far North and about succumbing to American pressures regarding issues of sovereignty and security in the A rctic.1 Their observation is well based. The Canadian fear of American pressure is of long-standing and was probably the main reason for Prime Minister Louis S. St‫-‬Laurent and Secretary of State Lester B. Pearson to state, as far back as 1946, that Canada wished to work knot only with the U.S.A., but with the other Arctic countries, Denmark, Norway and the Soviet U n io n '\ in fostering cooperative measures for the economic and communications development of the Arctic.2
In 1971, Professor Cohen not only suggested that Canada cooperate with all other Arctic States but he envisaged that this cooperation be formalized in a treaty. He wrote that kkthe most urgent objective of Canadian policy [...] is the development of a body of Arctic basin consensus, perhaps an Arctic basin treaty.3 He was convinced that " Canadian Arctic policy [...] offers a superb opportunity for Canadian leadership in the development of an Arctic basin systems approach having relevance to the polar area as a whole and to the Canadian archipelago and its waters in particular" .4 Professor Cohen's suggestion was made in the context of the emerging new law of the sea, shortly after Canada's adoption of the Arctic Waters Pollution Prevention Act in 1970, but his suggestion is fully applicable today to all other areas of Arctic concern.
The concept of an Arctic system or Council, and the role of Canada in promoting it, seemed to have remained dormant from 1971 to 1987, when a Working Group of the National Capital Branch of the Canadian Institute of Inter national Affairs, of which Professor Cohen was a member, discussed the suggestion further. Encouraged by the positive reaction to the idea by the participants at a Seminar on the Arctic sponsored by Canada and Norway at Tromso in December P h a r a n d of that year,5 the Working Group recommended the establishment of an Arctic Council in its Report the following year.
The recommendation of the Canadian Institute was well received by the Government, and, in November 1989 , at the time of his visit to the Soviet Union to conclude a number of bilateral agreements on the Arctic. Prime Minister Brian Mulroney asked toward the end of his address at the Arctic and Antarctic Institute in Leningrad, "A nd why not a council of Arctic countries eventually coming into existence to coordinate and promote cooperation among them?'-.6 A few months after the Prime Minister's question, an independent panel, co-chaired by Professor Franklyn Griffiths and Ms Rosemay Kuptana, was established.7
The panel produced a preliminary report " To Establish an Arctic Basin Council' in March 1990 and, by November of that year, the idea had been accepted in principle by the Canadian Government. Speaking in Ottawa on November 28. 1990. the Secretary of State for External Affairs Joe Clark stated : " The Govern ment believes that now is the time to move forward to establish that Arctic Council. Canada intends to propose an Arctic Council to the seven other Arctic Countries [...] . We will raise the proposal at a ministerial meeting in Finland next spring on environmental co-operation" . As an indication of the seriousness of the pro posal. he went on to say that " Canada is willing to host a small secretariat for this Council and contribute to sustaining it from the outset" .8 Heartened by Mr. Clark's statement, the Arctic Council Panel produced a second, more comprehen sive. Framework Report in January 1991. which was discussed at a Roundtable in Ottawa. The Report, which was generally well received by the participants, proposed a comprehensive structure in which there would be direct participation by aboriginal peoples and other non-State entities, as well as a broad agenda permitting a discussion of both civil and military matters.9
In March 1991, another Working Group of the National Capital Branch of the Canadian Institute of International Affairs published a Report on the Arctic environment in which it urged the Government to demonstrate Canada's commit ment to the establishment of an Arctic Region Council, outlining its main purposes and composition.10 As an appendix to the Report was a " Draft Arctic Treaty : An Arctic Regional Council" prepared by this w riter.11 On the mandate of the Council, the Report noted that " currently, the Arctic States are unanimous in tacit opposition to negotiations among Arctic States on confidence-building and arms control measures affecting the region, and would see all such issues treated in non-arctic negotiating forums only" . 14 Considering, however, the strong feeling on the part of aboriginal peoples, territorial govern ments and others that no major Arctic issue or problem should be excluded from consideration, the Panel urged that " the mandate of an Arctic Council be an open one that allows for growth in the Council's agenda with the growth of con sensus" . 15 More specifically, it stated that " no international arctic matter should in principle be barred from discussion or negotiation on Council" , adding that " this applies to questions of international peace and security" . 16
See
It will become clear later that this writer agrees with this position, as with the general thrust of the Report. It is believed, however, that more must be done now by way of preparatory work in order to take advantage of the momentum for the creation of such a council. The fourteen draft founding articles included in the Report17 are excellent as general guidelines for the preparation of a founding instrument or document, and that document should be drafted without delay. Otherwise, Canada risks finding itself insufficiently prepared to pursue its own initiative with other Arctic States.
The question of an Arctic Council was not a subject for direct discussion at the Ministerial Conference in Finland, in June 1991, on the protection of the Arctic environment. The ministers agreed on an Arctic Environmental Protection Strategy18 and a Declaration on the Protection of the Arctic Environment. The Canadian initiative, however, has received further support recently by the president of the Russian Federation. At the time of his visit to Ottawa on February 1, 1992, President Boris Yeltsin and Prime Minister Brian Mulroney signed a Declaration of Friendship and Cooperation in which they affirm their support for an Arctic Council. The Declaration states that " Canada and the Russian Federation, as major Arctic states, affirm their support for the creation of an international Arctic Council to protect the Arctic, its peoples and its resources, while fostering prosperity in the region through enhanced cooperation among circumpolar States" . 19
The adoption and signing of Declarations, strategies and Action plans have real merits and is evidence of serious intentions, but there is a need for an Arctic treaty which would give legally binding effect to the political will of Arctic P h a r a n d
States. A treaty system has worked well for the Antarctic and is being proposed by the European Parliament to replace the Ministerial Conference system for the Protection of the North Sea which has been in place since 1984.20 Such a treaty, establishing a Council with its own structure and implementation mechanism, would permit a much needed cooperative and holistic approach for the fulfillment of the various purposes of the Council which will now be examined.
B. ARCTIC COOPERATION FOR THE PROTECTION OF THE ENVIRONMENT
The distribution of pollutants in the Arctic has been increasing at an alarming rate. Those pollutants originate mainly from industrialized areas in lower latitudes, which are carried by the atmosphere, rivers and ocean currents.21 The resulting damage to the environment manifests itself in a multiplicity of ways, some of which are the " Arctic haze" , depletion of the ozone layer, contamination of the food chain, global warming and pollution of the marine environment and of the environment generally.
Arctic haze
The phenomenon known as the " Arctic haze" in the atmosphere is caused by pollutants (mainly soot, hydrocarbons and sulphates) which originate mostly from the air masses of Europe and Asia. These pollutants travel across the Arctic Ocean "to reach the northern Canadian arctic and Alaska, where they form a persistant low level hazy blanket, from which pollutants are deposited" .22 This hazy blanket could eventually affect weather patterns in the northern hemisphere.
Ozone layer
The depletion of the ozone layer, which protects the Earth's surface from solar radiation, was discovered over the Antarctic some ten years ago but was detected in the Arctic only in 1986. Scientists believe that the depletion is due to certain chemicals, mainly chlorofluorocarbons (CFCs) and other related substances widely used in industrialized countries all over the world. The result is that " the increase solar radiation reaching the surface through depleted ozone layer can cause skin cancer and eye cataracts in humans and animals, suppress immune systems, damage shallow-dwelling marine organisms, and inhibit the germination of seeds" . year 2000, they have not yet received the necessary number of ratifications to enter into force. Fortunately, this has not prevented the taking of steps to strengthen the Montreal Protocol, and an amendment to that Protocol, adopted in 1990, raised the goal to 100 % elimination by the year 2000. These are instruments of general application, but there is also a need for a regional convention for the protection of the atmosphere in the Arctic.
Food chain
Toxic substances, particularly organochlorides (mainly PCBs), which originate from industrial and agricultural practices, have been found in high con centrations in the fatty tissue of animals at the top of the food chain such as Arctic seals, polar bears and whales. These poisonous substances eventually find their way to the indigenous populations who depend on those local animals for their survival. Dr. Roots, Science Advisor Emeritus at Environment Canada and wellknown authority on Arctic science, reports that, in a native village in the eastern Canadian Arctic, kka significant proportion of the inhabitants have body concen trations of toxic organochlorides significantly higher than the average for Canadians as a whole" .26 Such damaging effect is corroborated by Mary Simon, currently President of the Inuit Circumpolar Conference, who states that 4'polychlorinated biphenyls (PCBs) and other persistent chemicals are seriously jeopardizing the health of Inuit, our northern environment and our wildlife" .27
Global warming
The climate change, which is presently taking place in the form of global warming because of the accumulation of the so-called " greenhouse gases" in the upper atmosphere, will be particularly felt in the Arctic. In the words of Dr. Roots, " the best current estimates suggest that the entire planetary surface will likely warm an average of 1.5 to 4 degrees Celsius in the next fifty years, and that the warming of the arctic regions around 70° N latitude would be 2 to 2.4 times as great as the world average" .28 Some of the environment changes which could result from global warming during the next half-century include : increased cloudiness, storm and snow along arctic coastlines; increased variation of regional climate in the Arctic; increased snow cover on sea ice, resulting in thinning and greater clearing; increased snowfall on glaciers and ice-caps, adding to their size; and changed biogeographic zones and hydrological systems in northern 
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North America and Siberia, causing a northward extension of the tree line and affecting the supply of north-flowing rivers.29 The possible changes just enum erated are, of course, far from certain. What is certain, however, is that some changes will occur, the risk of damage is high and cooperation is necessary at the regional as well as at the global level. This necessity should be reflected in the World Climate Convention which should be ready for adoption in June 1992, at the U.N. Conference on the Environment and Development being held in Brazil.
Marine environment
As for the marine environment in the Arctic region it is now generally recognized that special protection is necessary. That general recognition, with respect to vessel-source pollution, is contained in a special provision of the 1982 Convention on the law of the Sea. Because of the presence of ice and the possibility of major harm and irreversible disturbance of the ecological balance, coastal States are empowered to not only adopt but to enforce special protective measures to prevent, reduce and control marine pollution from vessels.30 That provision was gratifying to Arctic States, particularly to Canada which had adopted its Arctic Waters Pollution Prevention Act in 1970, containing such powers. Although the Law of the Sea Convention has not yet come into force, the special Arctic clause may be considered as already forming part of customary international law, because of the large degree of acceptance it has already received, particularly on the part of Arctic States. In 1971, the Soviet Union adopted similar protective measures for its Arctic waters and in 1988 the United States, which had opposed the Arctic clause during the Law of the Sea Conference, recognized that its commercial vessels would conform with the provisions of Canada's Arctic legislation and. consequently, has impliedly accepted the substance of the Arctic clause.
In addition, all of the Arctic States agreed in 1991 to " apply the principles concerning the protection and preservation of the Marine Environment as reflected in the 1982 United Nations Convention on the Law of the S e a ".31 The provisions of the Convention cover marine pollution from all sources : landbased, sea-bed activities, dumping, vessels and the atmosphere. However, States must still take specific measures individually and collectively to implement those provisions which remain, in most part, of a general character. For this imple mentation to take place close cooperation is necessary both at the bilateral and regional levels.
At the bilateral level a good beginning has been made with respect to pollution from vessels and sea-bed activities. In 1983. an Agreement was concluded between Denmark and Canada relating to the waters between Greenland and the Canadian Arctic Archipelago. The parties agree to consult each other prior to the initiation of works or undertakings which could cause marine pollution damage and pay compensation for damage caused from installations engaged in exploration or exploitation. Annexes to the Agreement establish two joint contingency plans, one for pollution incidents resulting from offshore exploration or exploitation and the other, resulting from shipping activities.32
On November 20, 1989, a Memorandum of Understanding on Coop eration relating to the Prevention and Control of Arctic Marine Pollution was concluded between Canada and the Soviet Union. The Understanding came into force upon signature and is for a period of 4 years. Both countries having already adopted national legislation to combat marine pollution in their respective Arctic waters, this Understanding enhances bilateral cooperation to prevent, reduce and control ship-source pollution in ice-covered areas. It provides for the exchange of information on such topics as environmental legislation, pollution prevention policy, pollution monitoring, pollution incident response capabilities and research results. Transport Canada and the Merchant Marine of the Soviet Union are respon sible for the implementation of the Understanding.
At the regional level, the Arctic Environmental Protection Strategy, adopted by the eight Arctic States in June 1991, represents an important step in the right direction. This is particularly so with respect to their agreement to " take measures as soon as possible to adhere to the strictest relevant international stand ards within the conventions, to which the countries are parties, regarding discharges irrespective of origin ".33 This represents a considerable commitment, when one considers that there are no less than eight general international conventions dealing with the protection of the marine environment.
Environment generally
The whole question of protection of the environment, at both the global and regional levels, was given special impetus at the United Nations in December 1989, when it was decided to hold a special Conference on the Environment and Development in Brazil in 1992. The General Assembly resolution reaffirmed the responsibility of States " to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction and to play their due role in preserving and protecting the global and regional environment in accordance with their capacities and specific responsibilities' .34 The Assembly resolution specified that one of the objectives of the Conference is " to examine ways and means further to improve co-operation in the field of protection and enhancement of the environment between neighboring countries, with a view to eliminating adverse environmental effects" .35
If States, in any region of the world, should cooperate to ensure that their activities (particularly their resource development activities, both on-shore and off-shore) do not cause transboundary damage to the environment, surely that obligation applies with much greater force in the Arctic. In addition, protection of the delicate Arctic environment cannot be assured unless there is an adequate coordination of scientific research. P h a r a n d
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C . ARCTIC COOPERATION FOR THE COORDINATION OF SCIENTIFIC RESEARCH
Cooperation among Arctic States must result in both an effective coor dination of research among all countries concerned and a high degree of interaction between science and policy-making. Beginnings of cooperation have been made but more needs to be done and Canada has the potential to make a significant contribution to Arctic science.
Effectiveness of coordination
Effective coordination of research presupposes that a number of con ditions are met, including : equal access to scientific information and data: sharing of current information on environmental effects; comprehensive monitoring and data collection systems; and fuller participation of aboriginal peoples in scientific research.36 It is also important that scientists from the various countries use inter nationally comparable methodologies to collect information and data, otherwise adequate coordination of research is very difficult. This was found to be the case in the study of the North Sea environment and a Task Force was established to prepare a new Quality State Report, using data based on internationally comparable methodologies. " At present" writes Dr. Philip Reid (the North Sea Scientific Co-ordinator at the Department of the Environment of the United Kingdom), " each country has its own North Sea programmes with different emphases and/or sci entific methodologies. The Task Force provides a means to ensure the eventual harmonization and co-ordination of these different approaches" .37
Science and policy-making
A high degree of inter-action between science and policy-making is also of the utmost importance. Two political scientists, at the Fridtjof Nansen Institute in Oslo, have made a study of the role of science in North Sea policy making and found a number of deficiencies. They identified the following insti tutional deficiencies: " co-ordination of research and monitoring is flawed; the awareness of the importance of a clear distinction between science and politics is too low: policy-makers and scientists speak different languages and translation is sparse; the media lack the necessary expertise to involve the public in a rational way" .38
Beginnings of coordination
With respect to the coordination of scientific research in the Arctic, a good beginning has been made on a bilateral basis (particularly between Canada 36. On these and other prerequisites, see supra, note 10. pp. 62-3. 37. Philip C . R e id , " The Work of the North Sea Task Force" , in The North S ea : Perspectives on Regional Environment Co-operation, a special issue of ( and the Soviet Union),39 but, at the multilateral level, the first important step was only taken in 1990. This was the establishment of an International Arctic Science Committee (IASC) in which participate all eight Arctic countries and the six nonArctic countries that carry out significant research in the Arctic. These are France, Germany, Japan, the Netherlands, Poland and the United Kingdom. In the words of the Report of the Canadian Institute of International Affairs "the real challenge for IASC will be to engage the participation of the scientific communities of all countries that can contribute to arctic science, sustain co-operation on an ongoing basis, and, at the same time, facilitate the science which is seen to be in the national interest of member countries' .40
Canada's potential contribution
As for Canada's future contribution to Arctic science, the Report emphasizes the necessity of improving its Arctic research capability in the following term s: " (...] if Canada is to do its share in contributing to international arctic science, or even obtain the information it needs about the arctic environment to develop its own domestic policies, it will have to strengthen its indigenous capa bilities, and provide means fo r better co-ordination on ongoing scientific research activities within the Canadian Scientific community" .41 The creation of the Cana dian Polar Commission in 1991, with provision for at least one regional office north of 60° N latitude, is a step in the right direction in eventually making an adequate contribution to international polar science. Canada being a member of the Antarctic Treaty since 1988, although only as a non-consultative member, the Polar Commission should be able to obtain research information in respect of both polar regions. Along with the other four Arctic Basin States, which were already members of the Antarctic Treaty, Canada can now contribute to and benefit from the vast amount of scientific research being pursued in the Antarctic in various fields of relevance to the Arctic such as sea ice structure and behaviour, climate dynamics and the protection of the marine environment. Of course, to attain its objectives, the Polar Commission must receive the necessary funding and it " must not be allowed to become an instrument of government or the tool of a particular department or agency' .42 Unfortunately, it would seem that these dangers are nearly always present.
Antarctic model
Close cooperation in scientific research within the Antarctic treaty system augurs well for similar cooperation in an Arctic Region Council. This is particularly so when one considers that five (U .S.A ., Russia, Norway, Sweden 
D . ARCTIC COOPERATION FOR THE CONSERVATION OF LIVING RESOURCES
The conservation of living resources in the Arctic must involve the participation of aboriginal peoples and take into account their understanding of wildlife and their sustenance practices.
Understanding of wildlife
As stated by the Inuit Circumpolar Conference in its Comprehensive Arctic Policy, " wildlife is the basis of Inuit life, culture and econom y".43 But. since wildlife does not respect political boundaries, it "cannot be properly managed nor can its habitat be adequately protected in independent jurisdictions without regional, national and international cooperation" .44 Indigenous populations have developed a unique understanding of wildlife and their habitat. They recognize more than anyone that wildlife is a shared resource which must be protected and managed in a manner that maintains the delicate ecological balance of the region, whilst responding to the needs of the people.
Sustenance practices
Aboriginal sustenance practices must be taken into account, not only because it is a matter of duty to respect the needs and culture of native communities, but also because such practices, if carried out on the scale to which aboriginals have traditionally developed their economy, are in conformity with the concept of sustainability. Native societies are accustomed to taking from nature only what is necessary for their survival today, so that nature will still be there for them tomorrow. To quote from an Inuit hunter : " I just get enough for my own use the coming year. Next year the animals are going to be there anyway, that's my bank' 45 ‫-‬ The issue of subsistence harvesting was the subject of a statement of principles in June 1991, at the meeting held in Greenland, of the Inuit Circumpolar Conference, an established association of Inuit from Alaska, Canada and Green land, with observers from the Saami of the Nordic countries and the native peoples of the Russian north. The basic principle is expressed as follows : " Subsistence harvesting continues to be essential to the cultural, social and physical well being of the Arctic indigenous peoples. Subsistence is the traditional and direct depend ence on renewable resources" .46 The statement goes on to underline that their subsistence is increasingly threatened by the anti-harvesting lobby movement and concludes by calling upon governments to recognize fully their rights to the har vesting of renewable resources and to the direct participation in the development and implementation of any measures for the protection and conservation of Arctic species and habitats.
Involvement of aboriginal peoples
The Inuit themselves realize that it is in their long term interest that wildlife be conserved and its habitat protected, so they have developed a Regional Conservation Strategy which they are trying to implement.47 But for the imple mentation of that strategy or of any international agreement, such as the Agreement on the Conservation of Polar Bears of 1973,48 the direct involvement of all major user groups is necessary. This necessity was demonstrated with respect to the polar bear population in the Beaufort Sea crossing the political boundary between the United States and Canada. With different national regulations on each side of that boundary, the coastal population of polar bears was being threatened until 1988 when an agreement was concluded between the North Slope Borough and the Inuvialuit Game Council. The Beaufort Sea Polar Bear Management Agreement of 1988 protects bears in dens and females with cubs. It also provides for annual quotas to be allocated to both groups, based on the best scientific evidence.49
Beginnings of cooperation
Aside from the Polar Bear treaty of 1973, Arctic States have yet to conclude regional agreements for the protection of transboundary living resources such as migratory birds, porcupine, caribou and various species of whales and seals. These have been the subject of bilateral agreements, but more needs to be done on a regional basis.50 P h a r a n d
At the national level, Canada is to be commended for having adopted an Arctic Marine Conservation Strategy in 1987. Its stated purpose is " to ensure the future health and well-being of Arctic marine ecosystems thereby enabling Canada to fulfill its national responsibilities in the Arctic and to provide for the sustained utilization of Arctic marine resources, in particular, use by Arctic peo p le s".51 One of the guiding principles of the Strategy is the cooperation with other Arctic States. It provides that the " implementation of the strategy should recognize regional seas as broad management units as well as the need for international c o -o p e r a tio n '2
Realizing the need for cooperation, Arctic States might well consider the advantages of concluding a regional agreement for the conservation of vital living resources.53 Whatever cooperative measures they take, their implementation would be greatly facilitated by the proposed Arctic Regional Council in which the indigenous populations would have a meaningful participation.
E. ARCTIC COOPERATION FOR SUSTAINABLE ECONOMIC DEVELOPMENT
The achievement of sustainable economic development in the Arctic presupposes a common understanding of sustainability. It also requires cooperation in the development of non-renewable resources and in their transportation to markets.
Meaning of sustainability
The best definition of sustainable development is probably still the one given by the World Commission on Environment and Development (known as the Brundtland Commission) in 1987, which reads as follows: " Sustainable devel opment is development that meets the needs of the present without compromising the ability of future generations to meet their own needs'\ 54 The concept of the development of resources implies a most important limitation : that such devel opment be limited to meeting essential needs so as to leave enough for future generations to meet their own essential needs. In the words of the Commission " a society may in many ways compromise its ability to meet the essential needs of its people in the future -by overexploiting resources, for example. The direction of technological developments may solve some immediate problems but lead to even greater ones. subsistence depends on the continuing quality of their environment. To quote again from the Commission's Report, because of its special pertinence to the Arctic : " Sustainable development requires that the adverse impacts on the quality of air, water, and other natural elements are minimized so as to sustain the ecosystem's overall integrity".56 Considering the special vulnerability of the Arctic and the large increase in population of native people, plus the damage to the habitat of many northern animals used by natives for food, the achievement of sustainability will be very difficult.
Non-renewable resources
With respect to the development of non-renewable resources, especially petroleum hydrocarbons. Professor Harriet Critchley concludes that the Arctic Basin States, being very dependent on those resources, should seize the opportunity afforded by the present modest level of activity ' 'to explore and develop cooperative institutions and mechanisms for further economic development in the face of pressures that might otherwise promote conflict57.'‫׳‬ Professor Critchley's suggestion is in line with the ouvertures made by the Soviet Union in recent years. In his speech at Murmansk in 1987, President Gorbachev stated that " the Soviet Union attaches much importance to peaceful cooperation in developing the resources of the North, the Arctic. Here an exchange of experience and knowledge is extremely important. Through joint efforts it could be possible to work out an overall concept of rational development of northern areas58.'‫׳‬ He added : " We have an interest in inviting, for instance, Canada and Norway to form mixed firms and enterprises for developing oil and gas deposits of the shelf of our northern seas. We are prepared for relevant talks with other States as well''.59 This overture was repeated by Ambassador Rodionov at a conference in Edmonton, in 1989, where he stated : " The Soviet Union pays a great deal of attention to cooperation in the development of Arctic resources. It is necessary, in our view, to establish jointly a mechanism for such cooperation in the interests of national development of northern regions" .60 He specified later : " We are interested, for instance, in the participation of Canadian companies in joint ventures for developing oil and gas deposits in the shelf of our northern seas" .61 It is obvious from the above that the political will to cooperate in Arctic resource development is very present on the part of Russia and it envisages coop eration with all of the Arctic States.
Transportation of resources
Commercial resource development means transportation to southern markets. Except for oil and gas, which may be brought to market by pipeline or 56. Id., p. 46; emphasis added. 57. W . Harriet C r it c h l e y , " L'importance internationale du développement économique des régions arctiques" , 20 Études internationales 7-26, p. 7, for summary in English (emphasis added); see also conclusion to the same effect, p. P h a r a n d tankers, Arctic resources must be transported by ships and barges accompanied by icebreakers. In Russia, all of the oil and gas production has been on land, mostly from the West Siberian basin in the sub-Arctic, and the production is carried by pipeline.62 As for the other Arctic resources of Russia, such as timber and mining products, they are shipped on its north flowing rivers to the Northern Sea Route which is usually open from July to October and links Murmansk to Vla divostok. The Soviet Union has developed an ice-breaker fleet of more than 75 ships, 16 of them being large polar icebreakers capable of continuously breaking level ice of 1 4 to 2.4 meters in thickness at 3 knots.63 By comparison, the United States has only two icebreakers in this size range, the Polar Star and the Polar Sea. and Canada has only one, the Louis St. Laurent, which has been in process of refitting for the last several years. The United States has been shipping its oil from the Beaufort Sea by pipeline, down through Alaska to Valdez and then by tanker along the Canadian coast, to the American market on the west coast. It was on the Alaskan coast that the Exxon Valdez grounded in March 1989 releasing some 44,000 tonnes of oil. The United States considered using the Northwest Passage in the early 1970's to ship some of its oil from the Beaufort Sea to the American east board but. to date, this has not yet taken place.
In Canada, a lot of drilling has been done in the Beaufort Sea but it has not yet begun the commercial extraction of oil from its wells. The only oil being shipped from the Arctic is in very small quantities from the Bent Hom oilfield, in the middle of the Queen Elizabeth Islands north of the Northwest Passage. Since 1985, the M.V. Arctic, a double-hulled Class 4 Oil Bulk Ore carrier of 28.000 tonnes, has transported a few shipments of light crude oil each year for trans shipment to smaller tankers. These are then escorted by Coast Guard icebreakers through the ice-covered areas and the oil is shipped either to Montreal or Europe. In addition, a small quantity of light crude is delivered locally from Bent Hom to Resolute Bay and to Polaris Mine on Little Cornwallis Island.64 The producers (Esso. Shell and Gulf) of the Mackenzie Delta gas have received a license from the National Energy Board to export 9.2 trillion cubic feet over the next twenty years, but environmental approval must still be obtained. The transportation to market would take place by pipeline.
As for the eventual oil shipping from the Beaufort Sea wells, it must still be decided if this will take place by pipeline or tanker. In its Final Report of 1984, the Beaufort Sea Environmental Assessement Panel expressed a preference for the pipeline method, but concluded that crude oil could be shipped by super tankers if a program of accelerated research established that it could be done without undue negative effect on wildlife and the Inuit traditional way of life.65 The Beaufort Sea Panel also recommended that one agency only be responsible 62. See John H a n n ig a n , " Oil and Gas Activity in the Soviet North" , (July-August 1988) 16 Northern Perspectives 14-17, published by the Canadian Arctic Resources Committee.
63. See L aw so n and W. B r ig h a m , " Soviet Arctic Marine Transportation" , 26 Northern Perspective 20-23.
64. See P u b lic R e v ie w P a n e l o n T a n k e r S a fety a n d M ar in e S pil l s R esponse C a p a b il it y , Protecting Our Waters, Final Report, Sept. 1990, p. 166.
65. F e d era l E n v ir o n m e n t a l A ssessm ent R e v ie w O f f ic e . Beaufort Sea Hydrocarbon Production and Transportation, F inal R eport o f the E nvironm ental A ssessm ent P an el, July 1984, especially p. 70.
for oil spill contingency planning, the Canadian Coast Guard. Consequently, the Coast Guard pressed for and the Government eventually approved the construction of a Polar 8 icebreaker which was " central to the research and spill response recommendations of the Beaufort Sea Panel''.<>6 Indeed, the Polar 8, would have been capable of operating year-round in 15 of the 16 safety zones of the Canadian Arctic (all zones except M 'Clure Strait basically) and " the vessel would have also provided the first significant national capability to enforce Canada's Arctic pollution regulations year-round '. 67 It was to have space on board for up to 150 specially trained personnel. Unfortunately, in 1990, the Government decided to rescind its approval for the construction of the Polar 8 , because of the high cost, and the country is left with very inadequate oil spill response capability.
In September 1990, the first major finding of a Public Review Panel on Tanker Safety and Marine Spills Response Capability was that " the capability to respond effectively to a spill of any significant magnitude does not presently exist anywhere in Canada ".68 Consequently, the Panel made a number of stringent recommendations, some of which apply specifically to the Arctic. It recommended, in particular th a t: " it be mandatory for tankers involved in Arctic fuel resupply to be doubled-hulled" ;69 " the federal government provide a dedicated oil spill monitoring and clean-up vessel for operation during each Arctic shipping season" ;70 " all Canadian Coast Guard icebreakers operating in the Arctic should have containerized spill clean-up equipment on board, as well as a crew trained in its u se " .71 This last recommendation was also made for all tankers and barges.72
Signs of cooperation
This brief review of the experience in resource transportation gained by three of the eight Arctic States shows that much would be gained by close cooperation among all of them in this important area. Such a recommendation was strongly urged at the International Conference on Arctic Cooperation in Toronto in October 1988, by Dr. A. Arikaynen of the All-Union Institute for Systems Studies in Moscow. He went so far as to suggest that Arctic States " begin the preparation of a collective monograph on the state-of-the-art and problems of Arctic navigation" .73 Later, at the McGill Conference on Arctic Policy, his compatriot Dr. R.V. Varatanov, Head of the World Ocean and Environment Section of the Academy of the USSR went even further in suggesting that the shipping of foreign cargos on Soviet vessels in the Northern Sea Route could lead " to consider the advisability of establishing joint companies engaged in Arctic shipping" . P h a r a n d kind of close cooperation in marine transportation between Canada and Russia appears to be materializing. In September 1991, it was reported that Canarctic Shipping Co. Ltd. has been negotiating with two Russian ship compagnies and that it hopes to add Russian vessels to its fleet of cargo ships operating in the Canadian Arctic. In turn, Canarctic, which has developed an excellent navigation system, hopes to sell navigation and communications equipment to Russia.75 Economic cooperation among Arctic States seems to be developing at the bilateral level, at least between Canada and Russia, but there is nothing com parable on the multilateral side. The Cold War between the former Soviet Union and the United States having been replaced by manifestations of good will, the development of economic cooperation between all Arctic States ought to be pro moted through an Arctic Region Council.
E . ARCTIC COOPERATION FOR THE PROTECTION OF THE HEALTH AND SOCIAL W ELL-BEING OF ARCTIC INHABITANTS
The Preamble to the Declaration of the Arctic Indigenous Leaders Summit, signed in June 1991 by the representatives of the three participating organizations (the Inuit Circumpolar Conference, the Nordic Saami Council and the Russian Association of Northern Small Peoples), states that they are " deeply concerned for the health, well-being and ultimate survival of our peoples, including recognition of our nutritional needs and the rights of renewable resource harvesters, and for the protection of our Arctic environment, both now and in the future '. 76 This affirmation sums up, in essence, what needs to be protected to insure the health and well-being of Arctic indigenous peoples. However, to provide that protection adequately, it is necessary for governments of Arctic States to understand how those populations perceive their own health and well-being. It is obvious that they wish to continue living in close relationship with their natural environment, of which they properly consider themselves the primary custodians. That special relationship with nature is reflected in their perception of health and well-being. This is evident in the Arctic Policy adopted by the General Assembly of the I.C.C. in 1989, which specifies the meaning attached to those terms and what they expect from their government by way of services.
Health policy
The "Principles and Elements on Health and Social Well-Being" forming part of the Arctic Policy, cover some 6 pages of single spaced type-written text.77 What follows is a summary of some of those principles and elements, followed by the relevant paragraph number.
-Health refers to the state of the whole person and has a direct bearing on the development and quality of life of the individual (1); -" Spiritual, emotional, psychological and physical well-being are all elements to be considered in striving for good health" (2) -Arctic governments have a duty to guarantee health and social serv ices to northern peoples (4); -Inuit must participate in the health care and social services systems (5); -" As a general rule, the socio-cultural impact of health programs in the North should be assessed'' (7); -" If the right to health as a fundamental human right is to have real meaning in the Arctic, a comprehensive strategy must be devised and carried out'' (8); -Increasing health risks are being found in the Arctic environment (9) and ‫-‬ environmental causes of health problems in the Arctic should be carefully studied'' (10); -Because of the over-consumption of alcohol and drugs (12) (27); -Inuit women should have the choice of delivering babies in their own community, in the absence of anticipated complications, and be assisted by traditional midwives if they so wish (28).
Basic elements
Four basic propositions may be extracted from the above principles and elements on health and social well-being. First, health and well-being encompass the whole of the person : the physical, the psychological, the emotional and the spiritual. Second, the Inuit are greatly concerned about the increasing health risks P h a r a n d in their environment. Third, they wish to acquire a higher level of education to enable them to participate in the planning and delivery of more adequate health care and social services for their people. Fourth, they expect Arctic governments to cooperate in health and social research programs so as to help them devise and implement a comprehensive strategy. Two of those four propositions should be commented upon : education and international cooperation.
With respect to the level of education, statistics show that only about 13 9c of Inuit in Canada graduate from grade twelve and, of those who do graduate, very few are in the academic program. In the period from 1980 to 1985. for instance, only 17 Inuit graduated in the academic program.78 This means that ev en fewer will develop the technical and professional qualifications necessary for a meaningful participation in the health care and social services.
On the question of international cooperation, the indigenous peoples fully realize that some institutional machinery is necessary to foster that cooper ation. In their Declaration of June 1991. they agreed to include as one of three issues to be discussed at their Second Arctic Indigenous Leaders Summit 'the mandate and role of existing and future organizations relevant to the A rctic''.79 It is the understanding of this writer that one future organization they had specif ically in mind was an Arctic Region Council.
F. ARCTIC COOPERATION FOR PEACEFUL USES ONLY
‫--‬The Arctic is a place for sharing and cooperation, sustenance and peace" .8° This is how the aboriginal peoples of the Arctic view their homeland. They "are convinced that the time is now to take unequivocal and committed actions to ensure lasting peace and security in the Arctic -actions that will clearly benefit all peoples and all nations" .81 It is suggested that the time is also now to bring a wider perspective to the meaning of security and consider seriously the creation of a zone of peace or a nuclear-free-zone and. eventually, the demilitar ization of the Arctic.
Security interests
Although the main purpose of the Arctic Region Council would be to cooperate in civil matters (environment, scientific research, economic development and human welfare), cooperation cannot be complete and fully meaningful if all security questions are excluded. Now that the Cold War is finally over, to the point where the United States is leading the way to provide food and other human itarian aid to the former Soviet Republics, there is no more valid reason to exclude eventual discussion of the peaceful uses of the Arctic. Surely it is in the security interests of Arctic States and their populations to insure that the gradual delimitarization of Europe, which is now so well engaged, does not result in the gradual militarization of the Arctic.
Zone of peace or nuclear-free-zone
The time has come when more serious consideration should be given to the concept of a Zone of Peace in the Arctic put forth by the President Gorbachev in his speech at Murmansk on 1 October 1987.82 If it is premature to discuss a zone of peace in the sense of complete delimitarization, it might well be the time to broach the subject of a nuclear-weapons-free zone or a geographically limited demilitarization, accompanied by an agreement on conventional arms control. An Arctic nuclear-weapons-free zone (hereafter referred to simply as nuclear-free zone), total or partial, has been suggested by numerous people and organizations for nearly 30 years.83 A demilitarization (total or partial) of the Arctic has also been suggested by a number of people and organizations.84
For an Arctic nuclear-free zone to be successful, it is suggested that at least four main points would have to be agreed upon : a complete ban of nuclear weapons; the delimitation of the denuclearized area (which should include the Kola Peninsula); a system of verification and control; and the inclusion of all circumpolar States. Since all of the Arctic States have renounced the deployment of nuclear weapons on their territory, except the former Soviet Union and the United States, the problem would be to convince the two super powers. As for the Soviet Union, the 1989 Edmonton Conference on Peace and Security in the Arctic brought a re-assuring view from two Soviet participants. In answer to questions by Gwynne Dyer on the inclusion of the Kola Peninsula and the accept ability of a nuclear-free zone, the Soviet ambassador to Canada (Alexei A. Rodionov) assured the audience that " the Soviet Union does not intend to exclude our Kola Peninsula and other points of our Arctic and the North from our efforts 
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P h a r a n d in the field of arms control. We are prepared now to discuss the Kola Peninsula as well as other parts of our North as part of a general disarmament dialogue" .85 On the acceptability of a nuclear-free zone in the Arctic, the reply came from a counsellor in the Department of Arms Limitation and Disarmament, Ministry of Foreign Affairs, as follows : " If an agreement for a nuclear-free zone in the Arctic is based on the preservation of both mutual security and the existing balance of forces on a minimum level, it is quite acceptable" .86 Since the Soviet Republics have become independent, there is nothing to indicate so far that the answers would now be different.
As for the United States, its traditional position on nuclear-free zones has been negative, perhaps because it perceived the Soviet Union as a threat. This is no longer the case and since the United States has no nuclear weapons in the Arctic now, there is no need to place any. On this point, it is interesting that, even before the dismantling of the Soviet Union, the Associate Director of the Center for Defense Information in Washington (James T. Bush, retired captain in the US Navy), who was on nuclear-powered missile-firing submarines for 10 years, spoke strongly in favour of an Arctic nuclear-free zone. " Why wouldn't we (the United States) sign a treaty making the Arctic a nuclear-free zone?" he asked. Answering his own question : " Signing an agreement for nuclear-free zone in the Arctic, I believe, would reduce the threat of nuclear war -as would a South Pacific nuclear-free zone. It is hard for me to understand why the United States opposes th is".87 Allowing himself a somewhat facetious comment as to why the United States was against nuclear-free zones, he thought it was related to what is referred in his country as NIH. " This does not stand for the National Institute for Health" , he explained " but for Not Invented Here. If it isn't an idea that we personally hold, we don't like somebody trying to tell us that this is the way we should go" .88 Be that as it may, the perceived threat of the Soviet Union having disappeared, there would appear to be no longer any reason for the United States to have the same hesitation.
Demilitarization
On the question of the demilitarization, serious consideration should be given to suggestions such as those presented by David Cox and Tariq Rauf, at the Canada-USSR Conference Canadian-Soviet Arctic Cooperation in October 1989.89 Their suggestion is to establish a Central Arctic Demilitarized Zone beyond the 200 nautical mile exclusive economic zone of Arctic Basin States, covering the sea-bed and subsoil, the water column and the air space, with a verification system for both the waters (surface and sub-surface) and the air space.90 This demilitarized zone would be accompanied by an " open skies" agreement which would permit Parties to fly reconnaissance aircraft within the zone.91 In addition. there would be certain aerial confidence-building measures such as the prohibition of simulated bombing missions within the demilitarized zone and of foreign military aircraft into Air Defence Identification Zones.92 Finally, the report recommends a ban on the deployment of long-range, nuclear-armed sea-launched missiles (SLCMs) and, failing total ban, a ceiling on the number of SLCMs at the lowest possible l e v e l . T h e plan is a very ambitious one and it met with a number of objections at the Conference, but the idea of a central demilitarized zone beyond the 200-mile limit remains worthy of serious consideration.
I I . A T r e a t y P r o p o s a l f o r a n A r c t i c R e g i o n C o u n c i l
This second part will address briefly the following points : the reasons for proposing a treaty; the meaning of " semi-enclosed sea" in relation to the Arctic Ocean; and the obligation, if any, to cooperate in certain marine-related activities. It will then present a Draft Treaty, with a commentary after each treaty provision.
A. REASONS FOR A TREATY
The value of Ministerial Conferences and the adoption of Declarations and Strategies, to begin the process of cooperation among States, is unquestionable. It is believed, however, that the conclusion of a treaty, with its own implementation mechanism and which gives legally binding effect to the political will of the Parties, is eventually necessary to insure the effectiveness of such cooperation. More specifically, there are two reasons to have a treaty : first, the legal status of Min isterial Declarations is uncertain, and second, such Declarations cannot serve as the founding instrument of an Arctic Council.
The legal status of Ministerial Declarations and other similar instru ments is uncertain and controversial in international law. Exceptionally, it is possible for such declarations to contain legally binding commitments; indeed, even unilateral declarations have been held on two occasions to create legal obligations : once by a Minister of Foreign Affairs94 and the other, by a Head of State.95 In the first case, the declaration was not the main basis of the Court's decision and, in the second case, the declaration by the Head of State was followed by similar declarations by three of his ministers from which the International Court -albeit a divided one -was able to find an intention to be legally bound. The great difficulty in such declarations, whether they are unilateral, joint or common, is to find the necessary intent to be legally bound, in the sense that a breach of the undertaking contained in those declarations could entail State responsibility. In a recent excellent study on the " Legal Status of International North Sea Con ference Declarations" , Professor van der Mensbrugghe concludes that " clearly, they are not legally binding instruments : no international responsibility, no resort P h a r a n d to the rule of court" .96 True, such declarations have some legal significance, in that they represent an official intention to take certain measures. It could even be argued that, in a concrete case, the doctrine of estoppel could be invoked to render such commitments legally binding. But that doctrine, although often invoked, has seldom, if ever, succeeded in front of an international tribunal as the sole basis for a decision. In my opinion, the conclusion that such declarations do not constitute legally binding undertakings in international law is a valid one.
The second reason to have a treaty is that a Ministerial Declarationassuming that it would be legally binding -could not serve as a founding instru ment or constitution for an international organization, with its own structure, powers and mechanism of implementation. An Arctic Region Council, which would involve the participation of non-State entities and international organizations (both governmental and non-governmental), will necessitate its own constitution. This basic instrument will be meant to endure and, like any constitution, will represent the fundamental law binding the parties. It will have to be negotiated among the governments of Arctic States, and non-State entities and organizations should be involved in the process. The basic document will have to specify at least the following : the geographical area of the Councils's activities: the main purposes of the Council; the conditions of membership; the main organs of the Council and their respective powers and mode of operation; the holding of meet ings; the sharing of expenses; the settlement of disputes; the manner of entry into force: and the procedure of amendments and review. Such provisions can only be found in an international agreement governed by international law. which is a treaty. The Draft Treaty contained in this part tries to spell out the various matters just mentioned.
A further justification for a treaty may be found in the obligation con tained in two provisions of the Law of the Sea Convention of 1982 pertaining to enclosed or semi-enclosed seas.97 The two provisions of the Convention are Articles 122 and 123. Article 122 is one of definition and Article 123 provides for cooperation in matters relating to the living resources of the sea. the marine environment and scientific research. The implementation of those provisions raises the question of whether the Arctic Ocean falls within the definition of a semi enclosed sea and. if it does, do they impose a legal obligation to cooperate.
Arctic ocean as semi-enclosed sea
For purposes of the Convention, Article 122 states that the meaning of a " enclosed or semi-enclosed sea" is as follows : " a gulf, basin or sea surrounded by two or more States and connected to another sea or the ocean by a narrow outlet or consisting entirely or primarily of the territorial sea and exclusive eco nomic zones of two or more States" . Obviously, the definition is very a general one and the two requirements are rather flexible. The first requirement, when applied to the Arctic Ocean, is that the " basin" be " surrounded by two or more P h a r a n d
States" . In fact the Arctic Basin is surrounded by the eight Arctic States and, in the words of The Times Atlas of the Oceans, " is almost encircled by land areas" .98
The second requirement, again as applied to the Arctic Ocean, is that it should consist 'entirely or primarily of the territorial seas and exclusive economic zones of two or more coastal States" . In the present instance, a 200 nautical mile limit north of the land masses and islands of the five States actually bordering on the Arctic Ocean englobes about 60 % of the Ocean (see Figure) . On the former Soviet Union's side alone, the five marginal seas (Barents, Kara, Laptev. East Siberian and Chukchi) occupy 36 % of the Arctic Ocean.99
C . OBLIGATION TO COOPERATE
Having concluded that the Arctic Ocean falls within the ambit of the definition of a semi-enclosed sea, the remaining part of the question is whether there is a legal obligation on bordering States to cooperate. Article 123 provides that "States bordering an enclosed or semi-enclosed sea should co-operate with each other in the exercise of their rights and in the performance of their duties under this Convention" . The use of the word " should" , instead of the usual ''shall" , indicates something short of a strict legal obligation. However, it must be noted that the object of the cooperation envisaged is so encompassing that it would be virtually impossible to enforce if a legal obligation really existed. What is important is that the same Article does impose a legal obligation on States to attain certain objectives. Because of the importance of the content of this provision for our present purpose, most of the Article is reproduced. It provides that States bordering a semi-enclosed sea In creating an Arctic Region Council, States bordering the Arctic Ocean would be discharging their obligation to endeavour to co-ordinate their activities relating to the living resources of the sea, the marine environment and scientific research. As well, by inviting other interested States to become members of that regional organization, they would fully complete the fulfillment of their obligation under that same provision. Finally, the establishment of a Council might enable it to have the Arctic Ocean added to the United Nations Regional Seas Program. the main purpose of which is to benefit the regional seas considered in need of special protection.100
D . DRAFT ARCTIC T R E A T Y , WITH COMMENTARY Preamble
The Governments of Canada, Denmark, Finland, Iceland, Norway, Sweden, the Russian Republic and the United States of America,
Recognizing the increasing concern of the indigenous peoples of the Arctic Region for the deterioration of their environment and their traditional way of life;
Realizing the vulnerability of the Arctic Region to climatic and envi ronmental change that can affect the well-being of all Northern States;
Noting that, pursuant to the United Nations Convention on the Law of the Sea (Article 123), States bordering an enclosed or semi-enclosed sea have an obligation to endeavour directly or through an appropriate regional organization, to coordinate their activities related to scientific research, the protection of the marine environment and the conservation of the living resources of the sea;
Noting also that their obligation includes the invitation of other inter ested States or international organizations to cooperate with them in relation to those activities;
Believing that regional cooperation should lead to the use of the Arctic Region for peaceful purposes only;
Affirming that such peaceful uses are in the interest of all humanity and in furtherance of the first purpose of the United Nations, which is to maintain international peace and security;
Commentary :
The purpose of the Preamble is only to indicate, in general terms, the reasons for establishing the Council. It contains no legal obligation as such.
100.
For additional reading on the question o f w heth er the A rctic O cean is a sem i-enclosed or regional sea, see the following: Nigel D. B a n k e s , " Canada and the Natural R esources o f the Polar R eg io n s" , Proceedings o f the C onference on International L a w : C ritical C hoices for 
Area of Application
For the purposes of the present Treaty, the " Arctic Region" means the area north of 60° North Latitude, including the Aleutian Islands, Labrador and the region of northern Quebec known as " Nunavik" .
Commentary :
The expression "Arctic Region" was chosen instead of "Arctic Basin" to permit the inclusion of Iceland, Finland and Sweden, which do not border on the Basin but are within the region as defined. Of the numerous ways to define the "Arctic Region" , the 60th parallel of latitude appears to be the most appro priate. That latitude includes all the land areas covered by the tundra or continuous permafrost, except for parts of northern Québec and of Labrador; hence, their express inclusion in the definition. The land areas north of 60 includes virtually all of the permafrost territory of the Arctic States. These are : Canada (the Yukon, the North West Territories, most of northern Québec and the tip of Labrador); Denmark (all of Greenland); Finland (all); Iceland (all); Norway (all of Svalbard and most of mainland Norway); Sweden (most of the territory); Russia (roughly the northern half -counting the archipelagos -of the territory, including the numerous rivers emptying in the Arctic Ocean); and United States (virtually all of Alaska). The Aleutian Islands are included in the area of application, considering that they are included by the United States in the definition of the Arctic, in its Arctic Research and Policy Act adopted in 1984. The Act also includes the entire Bering Sea.
The area of application includes all of the Arctic Ocean, the surrounding seas and the southern limit of sea ice. By contrast, an area delimited by the Arctic Circle would have left out significant bodies of water, large portions of the tundra and of sea ice.
Purposes
The main purposes of the Arctic Region Council (hereinafter after referred to as " Council" ) are :
(1) to facilitate regional cooperation generally among its Members; (2) to insure the taking of measures for protection of the environment; (3) to promote the coordination of scientific research; (4) to encourage the conservation and appropriate management of living resources; (5) to foster sustainable economic development; (6) to further the health and social well-being of the indigenous and other inhabitants of the Arctic Region; (7) to promote the use of the Arctic Region exclusively for peaceful purposes.
Commentary :
The above purposes put the emphasis on civil matters (environment, scientific research, economic development and human welfare) but it includes the military indirectly through the promotion of use for "peaceful purposes" . Although this is a loaded expression which has caused considerable difficulty of interpre tation, it does appear in certain key treaties (Antarctic, Non-Proliferation and Law of the Sea) and States have accepted it.
Membership
The founding Members of the Council shall be the eight States whose territory projects north of the Arctic Circle : Canada, Denmark, Fin land, Iceland, Norway, Russia, Sweden and the United States of America.
Commentary :
Because of the geographic location of their territories (bordering the Arctic Ocean or the adjacent seas) and the fact that all indigenous peoples are located on most of those territories, the eight Arctic States are founding Members and have special interests and responsibilities.
The admitted Members may be States, Governmental and NonGovernmental Organizations, territorial and regional governments. Such States, organizations and governments are eligible for membership if they have demonstrated a substantial interest in the work of the Council and a capacity to further its purposes. Admission shall be decided by the Assembly upon the recommendation of the Commission.
To permit participation of all those with sufficient interest, the Council is open to membership of other States (such as France, Germany, Japan, the United Kingdom), organizations of States (such as the European Community), NGO's (such as the Inuit Circumpolar Conference/Arctic Aboriginal Conference) and territorial governments (such as Alaska, the Yukon, the North West Territories and Greenland) and regional governments (such as Chukotski, Nunavik and the Nordic Saami Council) Admission criteria must be developed to insure a suffi ciently wide participation for the Council to attain its basic purposes and yet to insure that the Members are actively concerned and involved in Arctic issues. The admission of new Members will depend on a favourable recommendation of the Commission where the founding Members form a majority of two-thirds.
Organs of the Council
The Council shall be composed of an Assembly and a Commission, as the two main organs, and a Secretariat as a subsidiary organ. A majority of Members of the Assembly shall constitute a quorum and its resolutions shall be adopted by consensus. In the absence of a con sensus, resolutions shall be adopted by a two-thirds majority. The Assembly shall adopt its own rules of procedure and elect its President. P h a r a n d
Commentary :
The Assembly, as for all similar plenary bodies, has nearly unlimited powers of discussion and rather limited powers of decision. It should be the forum where the basic purposes and general policies are discussed and agreed upon, but it is too large a body to see to the implementation of specific measures. The Assembly may exercise some indirect control over such implementation, however, through the election of the four non-permanent Members of the Commission.
Procedure by consensus having now gained a large degree of acceptance (particularly at the United Nations and the Third Law of the Sea Conference), it is suggested here. It seems wise, however, to provide for actual voting if a con sensus tails to materialize.
(2) The Commission
The Commission shall consist of twelve Members, of which the founding Members shall be permanent. The four non-permanent Members shall be elected by the Assembly, on the basis of an equitable representation of the admitted Members. The non-permanent Members shall be elected for four years, except for the first election when two shall be elected for two years only.
The Commission shall decide on measures to fulfill the purposes of the Council and on the implementation of such measures. It may establish subsidiary organs required to exercise its functions.
The Commission shall adopt its resolutions by consensus or. in the absence of a consentus, by a vote of eight members. The Commission shall establish its own rules of procedure and elect its President.
Commentary :
The Commission is intended to be the governing body where the founding Members will have a controlling voice by their number (8 out of 12) and permanency. They will have no right of veto, however, and the other four Members (on a 4-year rotating basis) will enjoy equality of status during their term on the Commission.
The Commission will see to the actual taking and implementation of measures, since the Member States on the Commission are the ones with the principal means of enforcement and will bear the brunt of any consequent responsibility.
The consensus mode is provided for. but it is prudent to foresee the possibility of actual voting. In such cases, resolutions would be adopted by a twothirds majority or eight members. 
The Secretariat is intended to be -certainly at the beginning -a very small organ consisting only of a Secretary and a very small staff. Of course, it might develop into an important office, depending on the activities of the Council.
Meetings
Regular meetings of the Assembly and of the Commission shall be held every other year.
Special meetings may be held at such other time and place as each organ may decide.
Regular meetings shall be held in the Arctic Region and under the auspices of one of the founding Members in rotation.
Commentary :
A meeting every two years should be enough in the early period of operation, with the possibility of special meetings for both the Assembly and the Commission.
The special interests of the founding Members is recognized in that they will host the meetings. Canada might volunteer to host the founding meeting.
Expenses
Each Member shall bear its own expenses, unless otherwise agreed. The expenses of the Secretariat shall be born by the Member on whose ter ritory it is located.
Commentary :
The expenses of the Council should be kept at a minimum and each Member should defray its own expenses for attending meetings. The expenses of the Secretariat might pose a problem, particularly if it has to produce documents in more than one language. If so, some kind of sharing formula will have to be devised. As for the location of the Secretariat, Members might wish to accept the offer by Canada to provide such services to begin the work of the Council, par ticularly if Canada hosts the founding meeting.
Settlement of disputes
Any dispute as to the interpretation or application of this Treaty shall be resolved by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement or other peaceful means to which the parties to the dispute agree.
Commentary :
This being a very delicate subject, it is preferable to go no further than what is already provided for in Article 33 of the Charter of the United Nations.
Entry into force, amendments and review (1) Entry into force
The present Treaty shall enter into force upon signature [or after ratification] by all of the eight founding Arctic States. It shall come into force
